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Evd BVR

Introduction

Crisis management for banks
under scrutiny

In November 2019, German Finance Minister Olaf
Scholz announced his goals for the European Bank-
ing Union in an unofficial position paper. Core as-
pects addressed a more efficient supervisory system
and crisis management, further risk mitigation, a Eu-
ropean deposit insurance scheme, in the form of li-
quidity assistance between national deposit guaran-
tee schemes and the avoidance of (tax) arbitrage.
Strengthening crisis management for banks that
have run into difficulties was also a major concern
of the German Presidency of the European Council
in the second half of 2020. Against this backdrop,
the European Commission announced at the end of
November 2020 its plan to review the entire “Crisis
Management and Deposit Protection Framework”,
including in particular the BRRD?, SRMR? and DGSD?.
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To this end, the Commission intends to present a
corresponding legislative package, including a Euro-
pean Deposit Insurance Scheme (EDIS), in Q4 of
2021.

The crisis management for banks is a central part of
the overall architecture of the Banking Union. Well-
functioning crisis management is an indispensable
prerequisite for sustainable financial market stabil-
ity, and not just as a byproduct of the financial crisis.
The question of how the crisis management should
be designed in tangible terms is not easily answered.
Not least for this reason, the ideas in the individual
EU member states differ greatly. In principle, two
broad directions may be distinguished in the politi-
cal discussion, as to how the Banking Union could
be further developed: First, an extension of the Eu-
ropean resolution regime to Less Significant Institu-
tions (LSIs) combined with further centralization of
relevant decisions or, second, consistent subsidiarity
in the resolution of LSIs from the decision to the
conclusion of the proceedings.

The BVR intends to submit its insights on crisis man-
agement in this position paper, with a view to con-
tributing to this important debate.
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Crisis management in the
banking sector: More than a
management of a crisis

Summary

= The BVR supports the further development
of the European Banking Union.

= Crisis management for Less Significant Banks
(LSIs) should strengthen existing and proven
structures.

» Private banking crisis management solutions,
including measures of institutional protection
schemes, must take precedence over state in-
tervention.

= Changes to crisis management must not lead
to a direct or indirect communitarisation of
liability for third-party risks or an introduction
of an EDIS through the back door.

= Banking supervision of LSIs must remain de-
centralized, as must crisis management.

= EU State aid law should be included in any re-
view of crisis management to increase legal
certainty.

The BVR supports the strengthening of the banking
union and intends to play an active role in shaping
it. Specifically, in view of the tense economic situa-
tion in the EU, as a result of the COVID-19 pandemic,
coordinated European approaches in various policy
areas are of great importance. For a banking union
that aims to promote the functioning and stability
of the financial system, it is important to establish
the measures required for dealing with failing
banks. The design of bank crisis management - cen-
tralized, from Brussels, or decentralized, building on
proven structures in the respective Member States -
should be coined by our European economic model.

The BVR's guiding principles for the further devel-
opment of crisis management are effectiveness, ef-
ficiency, self-accountability, proportionality and
practicability. Maintaining depositors' confidence in
the existing structures and respecting the principle
that decision-making, financing and liability must lie
in the same hands are also of special importance.
These principles, which are recognised in the EU,
must also guide crisis management.

1. Predictability of the framework: avoid jeop-
ardizing trust

Depositors' confidence in the stability of the bank-
ing and financial system is a valuable asset that has
grown over the decades. The crisis management,
which only came into force in 2015, is still in its
youth. It is still at the stage of being implemented.
Given the exceedingly small number of resolution
cases so far, the actual empirical test of the func-
tioning of the European resolution regime with the
SRB as the primary responsible authority is still
pending. Specifically, in the case of cross-border fail-
ures of larger banks, considerable doubts remain in
this regard, as there are a variety of political, legal,
social and technical challenges in such cases. In seek-
ing to further strengthen crisis management, it
should be borne in mind that severe changes to the
framework regarding LSIs and a departure from the
policy choices underpinning current crisis manage-
ment may undermine depositors' and financial mar-
ket actors' confidence in financial stability. Because
trust requires predictability and calculability, among
other things. Changes, specifically, to responsibilities
in the relatively new framework, even before it has
been able to prove itself sufficiently in real settle-
ment cases, are not very convincing. In any case,
changes should, therefore be limited to points that
are absolutely necessary, insofar as these can be de-
termined with sufficient precision at all. A funda-
mental questioning of the crisis management intro-
duced in 2015 and its governance could have ex-
actly the opposite effect of what is intended: The
reduction of confidence in the reliability of Euro-
pean politics and ultimately also the stability of the
financial market.

2. Proven structures must be strengthened

Further development of crisis management should
therefore focus on strengthening existing and
proven structures. These include national deposit
guarantee schemes and the clear differentiation be-
tween banks whose systemic importance requires
resolution by the SRB and less significant banks
(LSIs), for which the ordinary insolvency procedure
of the Member State concerned applies in the event
of insolvency. Substantive improvements, both in
the resolution regime and in insolvency law, may
achieve more in the short and medium-term than a
complete reversal of responsibilities for bank crisis
management and linking the issue to the political
goal of a European deposit insurance scheme. How-
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ever, this is precisely what the European Commis-
sion seems to be aiming for when it not only links
the resolution regime with deposit insurance but at
the same time now calls for the introduction of a
European deposit insurance scheme in this context,
after little progress has been made due to the lack
of preconditions for such measures. Reinventing the
wheel in the area of bank resolution with a very un-
certain outcome is not advisable.

3. The functioning of Institutional Protection
Schemes must not be impaired

Institutional Protection Schemes, such as that of the
German cooperative banks, make an important con-
tribution to financial stability. They have shown
their effectiveness in real life for many decades. The
great advantage of Institutional Protection Schemes
lies in their preventive approach - instead of paying
out money to depositors when a bank fails, the aim
is to prevent banks from becoming insolvent in the
first place. They thus pursue a proactive, risk-reduc-
ing approach. We, therefore, clearly advocate that
the functionality of the Institutional Protection
Schemes must be adequately considered in any
form of crisis management. An expansion of the res-
olution regime to include purely regionally active
banks in combination with premature intervention
by the resolution authorities would severely restrict
the ability of Institutional Protection Schemes to act.
This is because it is in the nature of an Institutional
Protection Scheme to identify undesirable develop-
ments in the banks affiliated to it at an early stage
and to take countermeasures without the bank be-
coming insolvent and requiring the intervention of
a state resolution authority.

4. Options under the Deposit Guarantee
Directive must be used

Even without substantial changes, existing bank cri-
sis management could be strengthened. Thus, fur-
ther and full implementation of the Deposit Guar-
antee Directive should and must be pursued. Specif-
ically, this includes ensuring that the specified level
of funding for protection systems is reached in all
Member States. Moreover, there can be no excep-
tions to the funding requirement for deposit insur-
ance schemes of 0.8 % of covered deposits, as is the
case in France, for example, with a target level of
only 0.5 %. In addition, the instruments provided un-
der the Deposit Guarantee Schemes Directive must

be implemented and used. These include the appli-
cation of preventive and alternative measures by
deposit guarantee schemes. In Germany, Institu-
tional Protection Schemes have been successfully
adopting preventive measures for many decades.
Other guarantee schemes, on the other hand, are
limited to a pure payout function in the event of
compensation, although alternative measures could
in many cases conserve the resources of deposit
guarantee schemes.

5. Existing resolution tools must be adopted
consistently

Existing resolution tools for systemically important
banks need to be adopted more consistently to mit-
igate systemic risks. Adoption of the European res-
olution rules for less significant banks (LSIs), also in-
directly via extensive affirmation of public interest
in the examination of the preconditions for a bank'’s
resolution, is to be rejected. Extending the resolu-
tion regime to small and medium-sized banks runs
counter to the objective of not increasing the ad-
ministrative burden. Proportionality considerations
for small, non-complex institutions recently laid
down in CRR/CRD for good reasons would be
thwarted by such a measure. Moreover, while the
issues of resolution and deposit protection may
need to be better aligned, structurally, they should
remain separate. A combination would contradict
the political agreements and could gamble away
trust, especially among depositors, if there were any
suspicion that deposit guarantee funds could be de-
pleted for crisis management in an emergency so
that deposits would be less safe.

6. State intervention must remain
ultima ratio

Private, market-based solutions are an established
and proven part of crisis management in the event
of bank failure and should always be preferred to
state intervention, as they generally lead to better
and more cost-effective solutions. It would also con-
serve State or Community resources. In the social
market economy, the State should act in a subsidi-
ary manner and not take over competences that
may be performed equally well by the private sec-
tor. Proven private Deposit Guarantee Schemes/In-
stitutional Protection Schemes must not be re-
stricted or even jeopardized by state intervention.



Evd BVR

7. No back door communitarisation of liability
for third-party losses

A change in the existing crisis management frame-
work must not lead to direct or indirect communi-
tarisation of liability among banks. Decision-making,
financing and liability must lie in the same hands for
both state and private measures - this is an im-
portant regulatory principle. Financial resources of
national deposit guarantee schemes may therefore
only be used for the resolution of LSIs if the
measures are adopted by the national deposit guar-
antee scheme. We, therefore, reject centralization of
the decision on resolution measures at Single Reso-
lution Board (SRB) level. The far-reaching interfer-
ence in the property rights of creditors and share-
holders of a regionally active bank by way of an or-
der for creditor participation by the SRB in Brussels,
as the European authority, would have serious dis-
advantages. It is doubtful that a central authority
with little knowledge of national or regional mar-
kets would make better decisions. Acceptance
among the population is likely to be low, or criticism
of ‘Brussels’ is likely to increase. The more robust the
intervention, the less it should be taken centrally un-
less it is absolutely necessary due to the systemic rel-
evance of a bank. The same applies to the financing
of SRB resolution measures at regional banks in
other Member States.

8. No European Deposit Guarantee Scheme
without prior fulfilment of key conditions of
risk reduction and insolvency law

The creation of a European Deposit Insurance
Scheme (EDIS) must not be part of, or collateral
damage to, any change in bank crisis management,
either based on the existing proposal or any alter-
native proposal. The economic, legal and political
preconditions for an EDIS have still not been met.
The Commission and Member States should work
on this aspect and, the original Commission pro-
posal from 2015 should be withdrawn. Making EDIS
part of the revised crisis management framework
also risks extending the continuing divergent views

in Member States to the entire crisis management
and preventing progress.

9. Centralized crisis management for LSIs with
consequences for banking supervision

Further centralization and extension of the resolu-
tion regime for all banks, i.e, including LSls, would
immediately raise the question of whether all bank-
ing supervision should not also be centralized. This
would mean that LSIs would also be directly super-
vised by the ECB and that the national supervisory
authorities would either become obsolete or would
merely be sub-offices of the ECB and bound by its
instructions. The divergence between the responsi-
bility for the resolution of banks and the responsi-
bility for the supervision of LSIs could hardly be jus-
tified in the long term. The BVR considers it essential
to uphold the principles of proportionality and sub-
sidiarity in the areas of bank resolution and banking
supervision. The national authorities responsible for
these functions have a deep understanding of the
markets and their frameworks. Their intensive in-
volvement results in a positive efficiency knock-on
effect and advantages regarding the systemic sta-
bility of the financial system.

10. Compatibility of crisis management with
State aid law must be ensured

State aid law must be involved in any review of crisis
management to avoid legal uncertainty regarding
the compatibility of crisis management measures
and deposit insurance with state aid law. The EU
Commission's Banking Communication from 2013 -
i.e, the rules on state aid to banks - urgently needs
to be revised in the light of crisis management in-
troduced since 2015 to eliminate inconsistencies. It
would be desirable and necessary for improved co-
operation to take place within the EU Commission
in the future, so that such issues do not arise in the
first place.
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National Association of German Cooperative Banks (BVR)

The BVR is the central association of the coopera-
tive banking industry in Germany. These banks in-
clude the 841 cooperative banks, Sparda banks,
PSD banks, banking institutions for churches and
other special institutions such as Deutsche
Apotheker- und Arztebank (German Bank for
Pharmacists and Physicians). The President of the
BVR is Ms Marija Kolak. The other members of the
Board of Managing Directors are Gerhard Hof-
mann and Dr. Andreas Martin. The BVR represents
the interests of the Cooperative Bank Financial
Network throughout Germany and internation-
ally. Within the Group, the BVR coordinates and
develops the joint strategy of the local coopera-
tive banks.

It advises and supports its members in legal, tax
and business management matters. The BVR also
operates two institutional protection schemes.
These are: the wholly-owned subsidiary
“BVR Institutssicherung GmbH", which represents
the officially recognized deposit guarantee
scheme and the voluntary “BVR protection
scheme” - the oldest bank protection scheme in
Germany. The BVR is active in Berlin, Bonn and
Brussels. Information on the BVR and its topics
may be obtained via politik@bvr.de or under +49
(0)30 2021 1605 or at the Website www.bvr.de.
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